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  IN THE MATTER of the Sale and Supply of Alcohol 

Act 2012 (“Act”). 
 
  AND 
 
  IN THE MATTER of an application by M7 Limited for a 

new off-Licence pursuant to s.100 
of the Sale and Supply of Alcohol 
Act 2012 (“Act”), in relation to the 
premises situated at 379 Victoria 
Avenue, Whanganui, trading 
name of ‘Kingsgate Hotel’.  

 
 
BEFORE THE WHANGANUI DISTRICT LICENSING COMMITTEE 
 
Chairman: Mr Stuart Hylton 
Member: Ms Nicki Higgie 
Member: Ms Annette Main 
 
 
HEARING at the Cooks Gardens Event Centre on Friday 20 November and 
Thursday 17 December, 2020. 
 
 
APPEARANCES 
 
Mr C Falconer  Applicant 
 
Ms Freya McKinnon Applicant 
 
Mr J Rerekura Objector 
 
Mr C Penaflor Objector 
 
Mr W R Zander  Whanganui District Council Chief Alcohol 

Licensing Inspector – Opposition 
 
Mr Alistair Sherriff Counsel for the Chief Alcohol Licensing Inspector 
 
Mr A K J Thomson  Senior Constable, NZ Police – Opposition 
 
Mr C Penaflor Delegated Authority to act on behalf of the Medical 

Officer of Health – Opposition 
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DECISION OF THE COMMITTEE 

Application 

[1] On 16 September 2020, M7 Limited made application for a new off-Licence 
(Remote Sales and Brewery Cellar Door type) in relation to the premises situated at 
379 Victoria Avenue, Whanganui. The premises also has an on-licence in respect of 
its current Hotel operation known as ‘Kingsgate Hotel – The Avenue’. 

[2] ‘Kingsgate Hotel - Mothership’ is the Hotel’s bar and restaurant whilst ‘Kingsgate 
Hotel – Mothership Brewing’ is the manufacture of craft beer, hard seltzers and non-
alcoholic seltzers within a customs controlled area on the site. 

[3] The applicant intends to sell its on-site brewed products from their premises both 
over the counter for consumption off the premises and ‘remote sales’ i.e. internet, 
telephone or mail order. 

[4] The Applicant Company has one Director, Freya McKinnon and two 
shareholders – Freya McKinnon and Carl Falconer.  

[5] The Hotel premise is located in Whanganui’s main street Victoria Avenue, with 
the site zoned Outer Commercial. The site is surrounded by premises of various 
commercial activities including supermarkets, accommodation providers and 
hospitality venues. 

[6] The applicant originally sought the hours of Monday to Sunday, between 12.00 
midday to 9.00pm however this was subsequently changed and publicly advertised as 
Monday to Saturday, between 2.00pm to 9.00pm and Sunday, between 4.00pm to 
8.00pm. The applicant is aware of the remote sales aspect of the application needing 
to conform with s. 59 delivery requirements. 

[7] The applicant seeks a ‘supervised’ designation for the ‘whole shop area’. 

Public Notification of Application   

[8] The application was publicly notified in accordance with s. 101 of the Act with 
two public objections received. 

Objections 

[9] Both objectors, Jay Rerekura and Chester Penaflor, stated they were making 
their objection personally rather than on behalf of any organisation although each 
objector referenced membership with the Safer Whanganui Alcohol and Other Drug 
Reference Group. Mr Rerekura also notes his work with Community Action on Youth 
and Drugs and Mr Penaflor noted his work in the area of alcohol-related harm in the 
community as a Registered Addiction Practitioner under Drug and Alcohol Practioners 
Association Aotearoa – New Zealand. 
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[10] Principally both objections were on the grounds of Section 105(1) (c), (h) and (i) 
matters i.e. application does not meet the criteria of the Local Alcohol Policy in respect 
of the districtwide limit on off-licensed premises and questions amenity and good order 
issues. 

[11] In a Direction Notice issued by this Committee on 16 November 2020, it was 
determined that each objector’s ‘status’ (i.e. s. 102(1) - whether both objectors have 
an interest greater than the public generally) would be determined at the first part of 
the hearing where all parties to proceedings would be able to be heard on this matter.  

  Submissions to consider Status/Standing 

[12] Immediately prior to the formal part of the hearing the Committee sought and 
heard submission from the two objectors, the Applicant, Inspector’s Counsel and 
Police in relation to the issue of objector status/standing. 

[13] There is no general right of objection as objectors must meet s.102 criteria to 
establish objector status which is a three-way test. All three tests must be met by each 
objector in order to claim ‘status’. Regardless of how an interest in the application is 
established, it is the objector who must satisfy the Committee of its status. 

[14]  Both objectors met the tests of objecting within the statutory timeframe and 
objecting in relation to any matter stated in s.105. 

[15] The test in contention was s.102(1) which states “A person may object to a 
renewal of a licence if he or she has a greater interest in the application than the public 
generally”. (our emphasis).  

[16] In Liquorworld Limited NZLLA PH 1189/2009 the generally accepted test to 
‘establish whether he or she has an interest in the application greater than the public 
generally’ was accepted as residing or doing business within a one kilometre radius of 
the premise. Additionally in Utikere v I S Dhillon and Sons Limited the High Court was 
of the opinion the objector met the ‘enhanced interest’ requirements as a city councillor 
for the Takaro Ward rather than councillor generally. The court said …It is however 
accepted by the respondent that Mr Utikere, as a city councillor for the Takaro ward, 
would meet the enhanced interest requirement regardless of residential qualification.  

[17] Mr Rerekura’s written submission on the matter referred to the various 
community and work groups he is a member of or involved with and their interest in 
the application. Importantly the objector also spoke of his involvement in the 
development of the Local Alcohol Policy (“LAP”) which includes the ‘cap’ on new off-
licences which is triggered by this application.   

[18] Similarly Mr Penaflor’s verbal submission focused on his roles with the stated 
community reference groups and his work as a registered AOD practioner for the 
District Health Board. Mr Penaflor also mentioned his involvement in the development 
of the Local Alcohol Policy (“LAP”). 

[19] The Applicant’s submission was that both objections were similar in content and 
did not differentiate objectors’ concerns as an individual from that as an employee or 
member of the community reference groups. 
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[20] Mr Sherriff, Counsel for the Inspector, was of the view both objections were 
unequivocally made personally. Mr Sherriff reiterated his earlier view made within a 
Memorandum to the Committee dated 12 November 2020 that the application before 
the Committee is focussed on one aspect of the particular application i.e. LAP, and 
the objections are specific to that. Additionally both objectors were stakeholders in the 
formation of the LAP and submitters in the Draft LAP’s special consultative process. 
Due to the Objectors having participated twice in the LAP process in a way the general 
public hasn’t, Mr Sherriff submitted this shows they have an interest greater than the 
public generally. 

[21] The Police agreed with Mr Sheriff’s submission. 

[22] The Committee adjourned to make their decision. 

Decision on Status/Standing 

[23] The Committee determined that both objectors met the status criteria in that the 
objectors have an interest greater than the public generally. Despite both objectors 
making submissions that principally contained arguments on behalf of the 
organisations they represent, the Committee agreed with Mr Sherriff that the 
Objector’s personal involvement in the LAP, being the principal matter in contention 
with the application, affords the objectors a status greater than the public generally. 

Hearing in General 

Applicant’s Evidence 

[24] The applicant’s evidence could be summarised as – 

(a) By ‘type’ of off-licence application the applicant would not classify themselves as 
‘Cellar Door’ but rather (i) Hotel (32(1)(a)), (ii) Manufacturer (32(1)(d)), and (iii) Remote 
Seller (32(1)(c)). 

(b) M7 would uphold the object of the Act by only selling its manufactured craft 
beers/hard seltzers in restricted quantities per person. It does not propose to sell wider 
alcohol types like bottle stores or supermarkets, for that matter. 

(c) M7 would restrict purchase quantities i.e. applicant will adopt Health Promotion 
Agency guidelines in drafting the restriction of ‘maximum ‘order’ or ‘purchase’ to either 
12 x 330ml cans or 4 x 440ml cans or 600ml to 1litre bottle range being an aged or 
special edition release or 1 x Prowler (plastic 1.25l) bottle’. 

(d) M7 Limited’s business model does not include the intention to distribute to other 
businesses because they only brew or manufacture 100 litre batches. 

(e) Restricted days and times for on-site purchases with initial days/hours of 
Monday to Sunday 12.00pm to 9.00pm changed to Monday to Saturday 2.00pm 
to 9.00pm and Sunday 4.00pm to 8.00pm.  

(f) Products are set at a premium price and products for sale will only be displayed 
behind the bar in fridges for access by staff only. 
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(g) The applicant referred to the economic impacts of COVID on their businesses 
and their desire to sell and supply products during future lockdowns and their 
summation that an off-licence, as applied for here, was more appropriate than any 
‘manufactured’ special licence. 

(h) The applicant referred to their desire to fairly compete with other craft brewing 
manufacturer off-licence operations nationally and as a Whanganui family owned 
company wants the opportunity to run a successful business in Whanganui and 
contribute to the community’s economic development goals.  

(i) The applicant has not come to the notice of the agencies with its on-licence and 
no adverse matters have come to the notice of the Police and MOH except the 
approval of the application would contravene the LAP off-licence ‘cap’ clause. 

(j) The Applicant believes the LAP ‘cap’ on new off-licences does not show fairness 
to a manufacturer of alcohol like M7 Limited and believes it should have been 
considered within the LAP’s annual review of clause 2.1. 

(k) The proposed LAP submission form listed types of off-Licences that would be 
covered by the ‘cap’ but excluded ‘manufacturer’, brewery’, distributor’ and ‘remote 
seller’. 

(l) In some instances higher densities of liquor outlets has resulted in decreased 
reported offences. 

(m) Submits that M7 Limited’s application would not be ‘close to or any worse than a 
Supermarket or Grocery Store selling alcohol which represented over 30% of all beer 
available for consumption in NZ and just under 60% of all wine and which have 
exceptions to the Whanganui District LAP limit of any new off-licences and can gain a 
licence no matter the off-licence numbers’. They contend Supermarket or Grocery 
Stores that are exempt from the LAP have different types of alcohol products for sale 
in large visible areas with advertising prominent for wide ranging hours. These 
premises are frequented by all of society. 

(n)  Submits that the LAP Policy review 2.4 should have regard to business types 
such as M7 Limited and have regard to the stated review objective of development 
potential in Whanganui. 

[25] Under examination Mr Falconer advised the Committee that a 100L batch 
supplies the 10 taps they currently have on the bar. Whilst not being able to give the 
Committee an idea of current potential craft beer sales, Mr Falconer reiterated that the 
operation was small both in terms of actual manufacturing and the commercial kitchen 
and machinery they operate. 

[26] Mr Falconer confirmed that persons buying craft beer at his premises currently 
were craft beer followers and he did not see other off-licence hotels, bottle stores, 
grocery stores and supermarkets as business competition. 

[27] Under cross examination from Mr Sherriff, Mr Falconer agreed that M7 Limited 
essentially ran a hotel. On further questioning Mr Falconer did not agree that M7 
Limited’s principal business was that of a hotel however agreed that an application 
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can’t have two principal businesses; that M7 Limited’s income from remote sales 
would not be 85% or more and agreed that if he got an off-licence as a hotel he could 
sell online as a remote seller anyway. 

[28] Under examination from the Medical Officer of Health’s representative, Mr 
Falconer was unable to give a definitive answer to how many standard drinks were 
contained within M7’s various brews and sales package limits the applicant proposed 
to sell within. The applicant advised that standard drink numbers would depend on 
each product’s alcohol percentage, size of vessels and numbers sold. A number of the 
products have yet to be brewed and the range was changing depending on demand 
and popularity. 

[29] Under further examination from the Committee, Mr Falconer said although there 
were other ‘outlets’ close by selling craft beers he believed there was a need for his 
product due to the variance and choice that particular craft beer provides the public. 
He advised that he brewed and sold multiple flavoured beers of around 24 recipes 
across 18 taps currently. 

[30] Summing up the Applicant believes their application has a point of difference in 
that no other breweries operate hotel off-licences and the LAP is limiting this type of 
operation. The Applicant states the MOH has presented a lot of information about the 
harmful effects of alcohol and that all alcohol is harmful yet has only opposed this off-
licence due to the LAP provision and not opposed other new on-licences or Specials. 
The applicant does not think the LAP has kept up with niche craft beer markets like 
theirs. 

Inspector’s Evidence 

[31] Chief Alcohol Licensing Inspector, Mr Zander, filed a report offering opposition to 
the application. The stated grounds for the reported opposition can be summarised 
as: 

(a) Section 105(1)(c) LAP – “The LAP provides for a maximum of thirteen ‘off-
licence’ premises…that limit is already met meaning in terms of the LAP, it is not 
considered appropriate for Whanganui to accommodate this application for an 
additional off-licence.’ 

(b) Another off-licence, if granted, will be in conflict with the object of the Act based 
on the proliferation of licences in the area and associated alcohol-related harm. 

[32] The Inspector reported there are no issues with suitability of the applicant nor 
how the applicant has operated their current on-licence since. 

[33] The Inspector gave advice and detailed background documentation on the 
development of the Whanganui LAP, and listed the off-licence premises making up 
the 14 premises currently captured by the LAP’s “cap”. 

[34] The Inspector reported the hours requested by the applicant are ‘reasonable’ and 
the proposed ‘supervised’ designation ‘beneficial to assist with the control of the 
premises’. 
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[35] Mr Sherriff, on behalf of the Inspector, told the Committee that an application can 
only have one principal business and gave evidence that this application clearly falls 
into the category of ‘hotel’ as expressed in s.32(1)(a).  

[36] Mr Sherriff provided an overview of the LAP’s development over seven years 
including the 800 pages of Council documentation covering its development. He 
reported the LAP development included a research report, analysis by Community 
Health representatives, a community consultation phase involving submission from 
Hospitality NZ and appeal from Supermarkets and Liquorland. The LAP fully came into 
effect on 2 December 2019. 

[37] Mr Sherriff highlighted that the LAP regime was a new aspect of the 2012 Act 
recommended by the Law Commission as part of giving communities greater say in 
what goes on in their communities. Additionally Mr Sherriff noted that 75% of people 
who answered the Draft LAP survey, either strongly agreed or agreed with the idea 
that Council needed a LAP and further in the same survey, in regards to the specific 
option of capping off-licences, further noted 60% either strongly agreed or agreed with 
the cap element.   

[38] Mr Sherriff told the hearing that as far as he was aware this was the first time a 
District Licensing Committee has been asked to consider a new off-licence where 
there is a LAP ‘cap’. This is supported by no appellate decisions by ARLA in this 
respect.  

[39] Mr Sherriff submitted that the DLC would “have to identify some exceptional, or 
some unusual, or some distinctive feature, based on cogent and compelling 
evidence, to justify departure from the element of the LAP… It is the Inspectors view 
that there is no evidence within the application that could be described as exceptional, 
unusual or distinctive and therefore no justification for the DLC to depart from the 
policy”.  

[40] Further Mr Sherriff said it was significant that there were public objections and 
there was united/unanimous Tri-agency opposition to the application which, in his 
view, form a barrier to the grant of the application/licence. 

[41] In answer to a question whether this applications risk factor was minimised by 
the very restricted range of products and quantities, Mr Zander advised the Committee 
that in his view alcohol is alcohol and that any new outlet is additional supply to our 
community. In answer to a further question from the Committee Mr Zander said he 
was unaware of any evidence that the cap had reduced the amount of alcohol that had 
been consumed since being in operation. 

[42] In answer to questioning around the Inspector’s involvement in the LAP formation 
Mr Zander advised that hotel style off-licences, that included over the counter and 
remote sales, were discussed during LAP preparation. Mr Zander also advised that 
from memory the trend to greater local production and sale of craft beer was not 
discussed during LAP development. 

[43] Upon further questioning Mr Zander advised that a clause 2.5 LAP review had in 
fact been completed. That specific review related to clause 2.1 (off-licence cap) and 
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involved an ‘officer only review’ with no consultation with the industry or business 
sector. 

[44]  In reply to the Committee question around whether the review resulted in any 
recommendations to formally change this clause, Mr Zander advised there wasn’t and 
instead it was decided that the findings would be addressed in the full LAP review in 
2025. 

[45] Mr Zander advised that the Officer review summary found that remote sellers 
were potentially inadvertently disadvantaged by the cap, as the purchase was online 
with delivery completed separately, resulting in reduced alcohol-related harm. Officers 
had decided however, that in their opinion, to make any changes to the LAP to 
accommodate remote sellers would require a costly, time consuming special 
consultative process. For this reason it was decided to wait until 2025 when the 
statutory review was next required. 

[46] Mr Zander further advised that this application had the same risk rating under the 
regulations as a bottle store and if granted, in his view, would open the floodgates for 
other similar types of operations. 

[47] The Inspector agreed to allow the Committee and other parties to the hearing to 
be given access to a Council email summarising the LAP’s clause 2.4 review. 

Note: The email was provided to the DLC secretary who circulated it to all parties to 

proceedings as evidence. 

Development of LAP:   

[48] The Inspector provided evidence by way of access to most of Council’s LAP 
development files from as far back as 2012 including research reports, surveys, 
Council meeting agendas, minutes, decisions and appeals to the PLAP. This was 
summarised into a 130 page LAP Document Booklet and further summarised within 
submission of Counsel for the Inspector. 

[49] Elements of the LAP’s development including key matters noted by the 
Committee were: 

 8 July 2016 Foodstuff’s letter to Council in 
response to Council’s email seeking feedback to potential draft LAP issues. 
Note: At this stage they give opinion i.e. not in favour, to specific idea of a LAP 
‘cap’ clause to limit particular types of off-licences. 

 8 November 2016 LAP Research Report produced by 
Council. Note: The report’s concluding comments - “The findings of this 
research report indicate the Whanganui District has a sufficient prevalence of 
alcohol-related harm to warrant a local alcohol policy that is more restrictive 
than permissive in nature.” No mention in report conclusion of an off-licence 
‘cap’. 
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 28 February 2017 Council’s Strategy and Finance 
Committee considers proposed Draft LAP, Statement of Proposal, Research 
Report, letter from Foodstuffs (8 July 2016), stakeholder feedback, survey 
report. Key stakeholders were invited to attend the Committee’s meeting. The 
Medical Officer of Health, Policy NZ, Progressive Enterprises, Hospitality NZ, 
and Safer Whanganui made presentations to the meeting on the draft LAP. An 
invitation to present to the Committee was declined by representatives of 
Foodstuff (NZ) LTD, whose views are confirmed in their letter. Note: We noted 
the draft LAP’s proposed district wide limit of off-licences exempted 
Supermarkets and Grocery Stores. The minutes record Mr Staric, Council’s 
Policy Analyst, as stating ‘a major focus of the LAP was off-licences because 
they did not provide a safe, controlled environment for the consumption of 
alcohol.’ This is the first and almost only mention of the need for an off-licence 
‘cap’ including reason why. 

 22 May 2017 LAP Submission Hearings by Council 
Statutory Management Committee 

 13 June 2017 LAP Submission Deliberations by 
Council Statutory Management Committee 

 19 June 2017 LAP amendment consideration by 
Council Statutory Management Committee 

 13 November 2018 Revised PLAP considered by 
Council. Included consent order by ARLA from their 25 September hearing to 
determine appeals from submitters. Changes to Clause 2 wording including 
addition of clause 2.4 review. 

 13 August 2019 Council adopts its LAP with aspects 
coming into force on 2 September 2019 and then fully on 2 December 2019. 

Police Evidence  

[50] Senior Constable Thomson reported in opposition on behalf of Police on the 
grounds the application is contrary to the Local Alcohol Policy  s.105 (1)(c) and s. 108. 

[51] Under cross examination Senior Constable Thomson stated that non-compliance 
with the LAP ‘cap’ was his sole reason for opposing the application.  

[52] In response to questions around whether Police thought the grant of this 
application would provide added alcohol-related harm in the community greater than 
a bottle store or supermarket, Senior Constable Thomson advised that any further 
premises in a highly saturated area may cause harm and the fact its craft beer would 
not limit that potential harm. 

[53] Senior Constable Thomson advised he was an active member of the Safer 
Whanganui Group who developed the LAP in conjunction with Council Policy Analysts. 
Police gave the Group statistics which were incorporated in the LAP research and 
consultation reports.  
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[54] On further questioning Senior Constable Thomson advised that he thought the 
area in relation to the application was already over-provisioned with licensed premises 
although admitted none were of the specific type being requested in the application. 
Senior Constable Thomson also advised that he didn’t think the customers that would 
purchase craft beer over the counter from the applicant would be the type of consumer 
that normally purchases alcohol from a bottle store or supermarket. 

[55] Senior Constable Thomson was not asked to be involved in Council’s review of 
the LAP Clause 2.1 - ‘Cap’. 

Medical Officer of Health Evidence 

[56] The Medical Officer of Health reported in opposition to the application on the 
basis the application is contrary to the Local Alcohol Policy i.e. s. 108. 

[57] Chester Penaflor, delegate on behalf of the Medical Officer of Health, presented 
submission at the hearing including the Whanganui District Health Board’s Position 
Statement on Alcohol which included a strategy of preventing and reducing hazardous 
alcohol use and alcohol-related harm through restricting availability of alcohol. 

[58] Mr Penaflor submitted that the Public Health Centre was part of the Safer 
Whanganui AOD Reference Group that considered a LAP was necessary, advocating 
for and assisting in its development. The submission said the LAP was necessary to 
address alcohol-related harm in the community and was supported by general data 
and statistics covering alcohol related Emergency Department presentations, AOD 
referrals, Police and Mental Health data. 

[59] The Medical Officer of Health also believes the neighbourhood is well 
provisioned with off-licences and named three off licensed supermarkets within 400m 
of the applicant’s premises along with four bottle stores within a kilometre radius. 

[60] In speaking to the Medical Officer of Health further evidence, Dr Penaflor 
highlighted that the Whanganui District Health Board has a position statement on 
alcohol that has one of its strategies to restrict the availability of alcohol. Evidence 
included 2014, 2018 and 2019 emergency department presentations along with AOD 
referrals mental health and foetal alcohol spectrum disorder statistics, issues and 
costs. 

[61] Under cross examination Dr Penaflor advised that the MOH objection and 
evidence was specific to the sale of alcohol in relation to the LAP and not specific to 
craft beers. 

[62] Under further questioning Dr Penaflor advised that he believed the application’s 
risk of causing alcohol-related harm was similar with other off-licences as “there’s no 
way for the applicant to ensure us that when somebody buys a 12 pack, that they will 
be sticking to three standard drinks mentioned in the HBA.”  

[63] In response to a question around which types of premise licences are more likely 
to comply with the object of the Act, Mr Penaflor answered “None, alcohol is 
alcohol…zero percent alcohol”.  



11 
 

[64] In relation to the MOH’s involvement in the development of Council’s LAP, Dr 
Penaflor advised the Committee he represented the MOH at the meetings and also 
recommended that the LAP ‘cap’ clause should be included due to Health’s data 
around ED/AOD presentations etc. 

[65] After some lengthy questioning on how nurses in ED determine whether a 
presentation is ‘alcohol related’, Dr Penaflor agreed that it was a subjective call based 
on questions asked and observations. He agreed that the term ‘alcohol related’ in this 
context was “that the presentation condition had been exacerbated by the use of 
alcohol”. 

[66] On questioning from Mr Zander, Dr Penaflor agreed that according to s. 5 of the 
Sale and Supply of Alcohol Fees Regulations, this application has the same risk rating 
(medium) as a bottle store or a supermarket. 

Objectors Evidence 

Jay Rerekura 

[67] Jay Rerekura’s written objection was made in relation to s. 105(1)(c) – application 
does not meet the criteria of the LAP in respect of districtwide limit on off-licenced 
premises and s. 105(1)(h-i) – amenity and good order issues with the number of 
licensed premises already in the area. 

[68] Mr Rerekura’s written objection was made personally although he noted his 
membership on Safer Whanganui Alcohol and Other Drug Reference Group and work 
co-ordinating the Community Action on Youth and Drugs contract for the Ministry of 
Health.  

[69] At the hearing Mr Rerekura was not present and a written submission by him 
covering his objection, was read out by a colleague. Mr Rerekura was not able to be 
cross examined on his objection or his further submission. 

Chester Penaflor 

[70] Chester Penaflor’s written objection was also made in relation to s. 105(1)(c) – 
application does not meet the criteria of the LAP in respect of districtwide limit on off-
licenced premises and s. 105(1)(h-i) – amenity and good order issues with the number 
of licensed premises already in the area. 

[71] Mr Penaflor’s written objection was made personally although he noted his 
membership on Safer Whanganui Alcohol and Other Drug Reference Group and their 
work developing and advocating for the LAP. Mr Penaflor works in the area of alcohol-
related harm in the community as a Registered Addiction Practitioner. 

 

Summons to appear to give Evidence around LAP Development and Review 

[72] On 8 of December 2020, the Committee issued a summons pursuant to s. 101 
of the Act, to the Chief Executive of the Whanganui District Council, requesting the 
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appearance of an appropriate officer at the reconvened hearing to answer questions 
of the Committee on the LAP formation and its Clause 2.4 review. 

[73] A Council Officer failed to appear at the reconvened meeting on 17 December 
2020. There was no formal explanation for the non-appearance. The Committee found 
this disappointing and unhelpful to proceedings. 

[74] In lieu of an appropriate Council Officer answering questions on the Council’s 
LAP development and review, Chief Licensing Inspector Warrick Zander agreed to 
answer questions of fact in relation to the LAP, as far as he was able. 

[75] Mr Zander started with Council in January 2017 and started work with Council’s 
Policy Analyst to assist with Council’s LAP development which had commenced 
around 2013. 

[76] In answer to a question around what triggered the specific LAP ‘cap’, Mr Zander 
advised that together with Council’s Policy Analyst, he worked through the research 
report’s statistics and decided to recommend to Council’s Strategy and Finance 
Committee to use s. 77(1)(d) tool/powers to restrict specific kinds of licences i.e. off-
licences, to prevent proliferation of alcohol sales in the District and associated alcohol-
related harm. 

[77] Mr Zander further advised that Council decided to include the question “Do you 
wish to see a cap in off-licences?” in the consultation document that went out to the 
public. Public support for such cap meant the cap was included in the draft LAP. The 
added clause to exempt Supermarket/Grocery type off-licences from the cap was 
agreed to by Council following further submission from Supermarkets. 

[78] Mr Zander advised that LAP review Clause 2.4 was initiated by industry 
submission and agreed to by Council. The first review just completed was undertaken 
by Council Officers and was not formally discussed by Council. The review did take 
into account business development potential and population growth but also balanced 
that against associated alcohol-related harm. There was no external consultation in 
considering potential development opportunities during the review. 

[79] Mr Zander confirmed that the $40,000 review referred to in Mr Nicolson’s email 
related to the estimated cost of a full LAP review as opposed to a clause 2.4 review. 

Committee’s Decision and Reasons  

Type of Premise for which the off-licence application is being applied for (s.32) 

[80] There was some questioning of the applicant by Counsel for the Inspector around 
the type of off-licence being applied for in terms of section 36 restrictions. The 
applicant manufactures alcohol, currently holds a hotel type on-licence and wishes to 
sell (over the counter) alcohol from that hotel for consumption offsite as well as remote 
sales. The applicant ticked ‘Hotel’ type on the application form and through questioning 
and understanding of the applicant’s operation, the Committee are firmly of the view 
the application is for the kind ticked on the application i.e. Hotel (s.32(1)(a)). 



13 
 

[81] In considering this application the Committee had regard to the criteria under 
s.105 and provisions of s.108 of the Act i.e. 

105 Criteria for issue of licences 

(a) the object of this Act: 

(b) the suitability of the applicant: 

(c) any relevant local alcohol policy: 

(d) the days on which and the hours during which the applicant proposes to sell 

alcohol: 

(e) the design and layout of any proposed premises: 

(f) whether the applicant is engaged in, or proposes on the premises to engage in, the 

sale of goods other than alcohol, low-alcohol refreshments, non-alcoholic 

refreshments, and food, and if so, which goods: 

(g) whether the applicant is engaged in, or proposes on the premises to engage in, 

the provision of services other than those directly related to the sale of alcohol, low-

alcohol refreshments, non-alcoholic refreshments, and food, and if so, which services: 

(h) whether (in its opinion) the amenity and good order of the locality would be likely 

to be reduced, to more than a minor extent, by the effects of the issue of the licence: 

 

(i) whether (in its opinion) the amenity and good order of the locality are already so 

badly affected by the effects of the issue of existing licences that— 

 

(i) they would be unlikely to be reduced further (or would be likely to be reduced 

further to only a minor extent) by the effects of the issue of the licence; but 

 

(ii)it is nevertheless desirable not to issue any further licences: 

(j) whether the applicant has appropriate systems, staff, and training to comply with 

the law; 

(k) any matters dealt with in any report from the Police, an inspector, or a Medical 

Officer of Health made under section 103. 

 

http://www.legislation.govt.nz/act/public/2012/0120/latest/link.aspx?id=DLM3339582#DLM3339582
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108 Licence may be refused if contrary to local alcohol policy 

The licensing authority or licensing committee concerned may refuse to issue a licence 
if— 

(a) there is any relevant local alcohol policy; and 

(b) in its opinion, the issue of the licence, or the consequences of the issue of the 
licence, would be inconsistent with the policy. 

Test against Object of the Act 

[82] The High Court in Medical Officer of Health (Wellington Region) v Lion Liquor 
Retail Limited10 states: “… A licensing committee or Authority, after having regard to 
the criteria for renewal in s 131, is then to step back and consider whether there is any 
evidence indicating that granting the application will be contrary to the statutory object 
in s 4. Or, as Heath J articulated a “test”:  

Although the “object” of the 2012 Act is stated as one of 11 criteria to be considered 
on an application for an off-licence, it is difficult to see how the remaining factors can 
be weighed, other than against the “object” of the legislation. It seems to me that the 
test may be articulated as follows: is the Authority satisfied, having considered all 
relevant factors set out in s 105(1)(b)–(k) of the 2012 Act, that grant of an off-licence 
is consistent with the object of that Act?” 

[83] Looking at the application, the two objections, three agency reports of opposition 
and the evidence and submissions presented during proceedings, the DLC believes 
the following aspects of the statutory criteria in s.105(1) are at play: 

 (a) the object of this Act:  Inspector, Medical Officer of Health and objectors 
all submit that granting this application would be inconsistent with the object of 
the Act. 

 (b) the suitability of the applicant: Not raised by any party to 
proceedings as an issue.  

 (c) any relevant local alcohol policy: Raised by all parties to proceedings 
as an issue and germane to opposition to the application. 

 (d) to (g):  Not raised by any party to 
proceedings as an issue.  

 (h) and (i)  Raised by Inspector, Medical Officer 
of Health and Objectors as an issue in terms of amenity and good order of the 
locality due to proliferation of licensed premises already in the area and 
describing the area as ‘saturated’. 

 (j) whether the applicant has appropriate systems, staff, and training to 
comply with the law; Not raised by any party to 
proceedings as an issue.  
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 (k) any matters dealt with in any report from the Police, an inspector, or a 
Medical Officer of Health made under section 103.  All three 
reporting agencies oppose the application and speak for themselves. 

 

The Local Alcohol Policy (LAP) 

[84] Whanganui District Council’s LAP came into full force on 2 December 2019 after 
a long development period starting in 2013. The Inspector’s evidence contained 
detailed information on the LAP’s development over those years including the draft 
LAP, PLAP and submissions process. 

[85] One of the LAP’s clauses that is captured by this application is Clause 2 – 
District-wide limit on off-licensed premises - 

2 District-wide limit on off-licensed premises  

Policy  

2.1. From the date this policy comes into force, no further new off-licences will be 
considered appropriate under this policy if the grant of that further new off-licence 
would bring the total number of off-licences in the region to 14 or more.  

2.2. For the purposes of clause 2.1 above, a new off-licence does not include a new 
off-licence for a supermarket or grocery store.  

2.3. For the purposes of clause 2.1 above, the total number of off-licences in the region 
excludes off-licences for supermarkets and grocery stores.  

2.4. Clause 2.1 will be reviewed by the Whanganui District Council annually to ensure 
that this clause is not inconsistent with development objectives and potential in the 
Whanganui district.  

Rationale  

The application of this limit will only apply to off-licences, as on-licences and club 
licences provide a controlled drinking environment that is sufficiently regulated by the 
Act and corresponding regulations. Supermarkets and grocery stores are exempt due 
to the provisions of the Act regulating the kinds of alcohol sold, display and single-area 
conditions. 

[86] The effect of this Policy clause is to limit the number of off-licensed premises, not 
including supermarkets or grocery stores, in Whanganui to thirteen. At the time the 
Policy came into force and this particular application made, the number of eligible off 
-licences captured by this clause was already over thirteen. This LAP non-compliance 
is raised by both objectors and all three reporting agencies. 

[87] This Committee must have regard to the relevant LAP (s.105 (1)(c)); and may 
refuse to issue a licence if, in its opinion, the issue of the licence would be inconsistent 

http://www.legislation.govt.nz/act/public/2012/0120/latest/link.aspx?id=DLM3339582#DLM3339582
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with the LAP (s.108). However neither s.105 (1)(c) nor s.108 require the Committee to 
give effect to the LAP.  

[88] Sections 105 and 108 of the Act provide the Committee with broad discretion that 
would include granting a licence that may, on face value, be inconsistent with a LAP 
provided that, in the Committee’s view, an active intellectual process in which relevant 
factors are afforded the decision makers genuine consideration. (see High Court 
comments in Vaudrey contained in para [91] of this decision) 

[89] As far as this Committee is aware there have been no appellate decisions by 
ARLA or the courts in relation to this type of application that on the face of it is 
inconsistent with a LAP’s licence cap. 

[90] In having regard to the LAP the Committee is cognisant of the Authority’s 
decision in Shady Lady Lighting Ltd v Lower Hutt Liquormart Ltd [2018]  NZARLA198 
which was upheld on appeal and which relied heavily on the High Court decision in 
Christchurch MOH v J and G Vaudrey Ltd[2016]2NZLR382. At Para [66] the Authority 
held that - 

(a) The phrase ‘have regard to’ bears its ordinary meaning;  

(b) The decision maker must actively and thoughtfully consider the relevant matters; 

 (c) To do so requires the decision maker to correctly understand the matters to which 
he or she is having regard;  

(d) The weight to be given to such matters is generally within the discretion of the 
decision maker;  

(e) There will be cases where the matter(s) to which the decision maker is required to 
have regard are so fundamental or critical that they assume an elevated mantle. 

[91] The Committee also found the following comments of the High Court useful in 
Christchurch MOH v J and G Vaudrey Ltd [2015] NZHC2749: 

[75] It is trite to say that having regard to something does not put the position as 
high as giving effect to it, which is synonymous with a directive to “implement”. 
Care must be taken not to elevate a requirement to “have regard to” to the 
standard of giving effect to. The standard “have regard to” has been described 
as a “jurisdictional prerequisite” to the exercise of a discretion, and involves an 
“active intellectual process” in which relevant factors are afforded the decision 
maker’s genuine consideration.  

[76] In Canada it has been held that while the decision maker is not bound to 
follow something in relation to which it is required to have regard, it must consider 
that matter carefully in relation to the circumstances at hand, the objectives and 
statements as a whole, and what they seek to protect. In New Zealand it has 
been held there is not “any magic” in the words and that they require the decision 
maker to give genuine attention and thought to the required matters.  

[77] This necessarily requires the decision maker to correctly understand the 
matters to which he or she is directed to have regard. However, in having regard, 
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the weight to be given to statutory criteria will generally be a matter for the 
decision maker. Though in some cases it is apparent that there may be one or 
more factors which are “critical or fundamental” to the making of a decision. 
However, the requirement to have regard to a set of factors does not preclude 
having regard to other relevant matters, such as the purpose and object of an 
Act. 

[92] The term “must have regard to” also appears in the Resource Management Act 
1991, and similar statements have been made in terms of its application in that context. 
For example, in Foodstuffs (South Island) Ltd v Christchurch City Council the High 
Court states: The requirement for the decision maker is to give genuine attention and 
thought to the matters set out in s.104, but they must not necessarily be accepted. 

[93] Counsel for the Inspector submitted that this Committee “would have to identify 
some exceptional, or some unusual, or some distinctive feature, based on cogent and 
compelling evidence, to justify departure from the element in the LAP…”. The 
Committee agrees with Counsel to the extent that any departure from the LAP would 
need to be carefully justified and need to demonstrate how it is justified in terms of the 
object of the Act and risk of alcohol-related harm. 

[94] In ‘having regard’ to the LAP the Committee’s starting position is that clearly the 
application is inconsistent with the plain words of Clause 2 of the LAP. 

[95] All three agency reports and the two public submissions oppose/object to the 
application principally on the basis of the application’s inconsistency or non-
compliance with Clause 2 of the LAP. This is not surprising given all submitters were 
party to developing the LAP, including the desire for a ‘Cap’ on off–licence type 
premises. Therefore it would seem entirely appropriate and consistent that these 
submitters would oppose/object to an application that appears inconsistent with the 
LAP.  

[96] Whilst the starting point is that the application is inconsistent with the LAP, as a 
District Licensing Committee we are an inquisitorial body with powers under the 
Commissions of Inquiry Act 1908. As such we have endeavoured to understand the 
intention of this specific clause of the LAP as it relates to this application before us and 
against the backdrop of the object of the Act.  

[97] The Committee is also cognisant of Parliament’s intention around allowing 
Councils to develop LAPs to control alcohol-related harm in their communities and 
also this particular LAP’s extensive pathway before coming into force including 
elements of public consultation and submission. The Committee also recognises that 
the genesis and development of the LAP was significantly driven by a group of Safer 
Whanganui organisations, of which all submitters to this application are members of. 

[98] Ultimately the LAP was Council’s to develop and adopt on behalf of its 
community. The Committee has taken its time to consider all the background material 
and submissions provided to it in an effort to refine our understanding of the LAP, in 
particular the intent of the ‘cap’ clause as authorised by Council. In doing so the 
Committee is also mindful of the importance of maintaining the integrity of the LAP. 

Purpose and/or Intent of the LAP 
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[99] The Committee has endeavoured to assess the application by looking at the plain 
words of the LAP whilst considering the intent of the specific element of the LAP at 
issue i.e. the off-licence cap of Clause 2.1. 

[100] The general purpose of the LAP is stated within the LAP’s Executive Summary - 
“With the purpose of reducing alcohol-related harm in the Whanganui District, the 
policy sets a district wide limit on off-licensed premises (with the exclusion of 
supermarkets and grocery stores) location of licensed premises to sensitive sites; a 
requirement for a one-way door restriction; discretionary conditions; and maximum 
trading hours for licensed premises.” Our emphasis. 

[101] Within Clause 2 of the LAP which limits off-licensed premises, a Rationale is 
provided which states - The application of this limit will only apply to off-licences, as 
on-licences and club licences provide a controlled drinking environment that is 
sufficiently regulated by the Act and corresponding regulations. Supermarkets and 
grocery stores are exempt due to the provisions of the Act regulating the kinds of 
alcohol sold, display and single-area conditions. 

[102] This rationale only explains why other types of licences (other than off-licences) 
are not capped by the LAP and why Supermarket and Grocery type off-licences, are 
exempted. There appears to be no attempt within this rationale to give reason for the 
specific cap. This leads the reader to speculate that Council must have thought off-
licences, captured by this clause, have insufficient controls and result in excessive or 
inappropriate consumption of alcohol to cause harm sufficient to warrant policy 
intervention.  

[103] The Committee was only able to rely on Mr Staric’s explanation of the LAP’s 
‘major focus’ as previously recorded in paragraph [49]. Mr Staric advised Council 
during LAP development that ‘a major focus of the LAP was off-licences because they 
did not provide a safe, controlled environment for the consumption of alcohol.’ This 
vacuum together with the non-appearance of a summonsed Council Officer to answer 
such questions at the hearing, makes it difficult for this Committee to understand the 
intent of this clause with any certainty.  

[104] The Committee found that particular witnesses when asked questions about their 
involvement in the LAP gave conflicting advice around the reason for the LAP ‘cap’ 
along with whether various types of off-licences, including that being applied for here, 
were considered in the LAP’s development. The Committee found much of the 
evidence which informed the LAP objections/opposition to this application, was 
general in nature, general to alcohol consumption and lacking specific causal nexus 
to the elements of objection and opposition to this application. 

[105] . The Committee heard there were no off-licences of this application type in 
Whanganui at the time of LAP development and resolution. 

[106] The Committee also heard explanation from Mr Zander that the LAP survey of 
2016 included a question “Do you wish to see a cap in off-licences” which resulted in 
a ‘LAP’ clause being inserted in the initial Draft LAP. Mr Zander further advised that 
the added clause which exempts Supermarket/Grocery type off-licences from the 
‘cap’, was agreed to by Council following specific submission from Supermarkets to 
the Draft LAP, as was Clause 2.4 relating to a Council annual review of Clause 2.1. 
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[107] For these reasons this Committee is of the view the LAP is not determinative of 
the application in this instance. 

Remote Sales vs Over the Counter Sales 

[108] The applicant intends to sell their ‘brewed beer’ both over the counter within their 
Hotel’s current on-licenced bar as well as remotely through internet sales delivered 
from their Hotel premises. 

[109] The Committee heard little opposition/objection to the remote sales aspect of the 
application. We heard from Council, from their clause 2.4 review, that ‘remote sales’ 
were inadvertently captured by the off-licence cap. Council further noted in the review 
that ‘remote sales are a lower risk due to the time delay between purchase and receipt. 
However a Cellar door like all other off-licence premises, remain higher risk due to the 
ability to sell on demand (increased availability in the Community and to intoxicated 
persons)’. This is the best insight we have of Council’s intention surrounding this ‘cap’ 
clause although we note this review was only undertaken at officer level. 

[110] Although the remote sales aspect of the application is still captured by the ‘cap’, 
based on the above information the Committee agrees with Council’s view that remote 
sales are a lower risk for the reason mentioned above but also for the fact they have 
specific sales controls as specified in s. 59 of the Act. These requirements assist to 
manage potential risks from this type of sale. Additionally the Committee heard from 
the applicant that remote sales would be restricted to alcohol brewed by the 
manufacturer onsite and restricted to limited purchase quantities and days and times 
in line with Health Promotion Agency guidelines. 

[111] For reasons mentioned above, this Committee is of the opinion that from an 
alcohol harm/risk perspective, the ‘remote sales’ aspect of this application, is minimal 
and should achieve an outcome of safe and responsible sale, supply and consumption 
of alcohol and that any harm caused by the excessive or inappropriate consumption 
of alcohol would be minimised. 

Over the Counter Sales 

[112] Turning our attention to ‘over the counter sales’ aspects of the application, we 
observed that the “rationale” under Policy 2 of the LAP states that supermarkets and 
grocery stores are exempt due to the provisions of the Act regulating the kinds of 
alcohol sold, display and single-area conditions. Council obviously considered the 
risks and associated harm from alcohol sold from these two types of off-licences and 
felt they were already sufficiently covered by specific statutory controls i.e. limitation 
on kinds of alcohol sold and how alcohol is displayed.  

[113] The Committee turned its mind to whether this type of off-licence sought is that 
which principally concerned the Council when it adopted the LAP ‘cap’. 

[114]  This application is proposing the sale of limited types of alcohol (self-brewed 
craft beer and hard seltzer and no wine, spirits or RTD sales). 

[115] The Committee heard from the applicant that they intend to sell their craft beer 
over the counter at their Hotel’s on-licensed premises utilising the existing footprint 
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and bars. We heard the brewery was small by brewery standards i.e. currently brews 
100 litres at a time; was constrained by the site’s kitchen area where brewing took 
place; has no intention to provide to wholesalers; will limit purchases to 12 x 330ml 
cans or 4 x 440ml cans or a 600ml to 1lt bottle range or 1 x prowler (1.25l) bottle (this 
follows Health Promotion Agency guidelines); only sell craft beer and hard seltzers i.e. 
no spirits, wine or RTDs; only display their brewed beer for sale from behind the 
counter and would only operate the licence within the reasonably restrictive hours of 
Mon to Sat 2pm to 9pm and Sunday 4pm to 8pm. 

[116] The Applicant did advise the Committee that their brewed alcohol was “premium 
product at a premium price at $8 to $14 a glass….only selling craft beer and hard 
seltzers”. They brew a batch of 100L at a time which working full time could supply two 
50L kegs per day for which the current on-licence has 10 taps on the bar, each 
supplied by a 50L keg. The applicant advised “we would do two kegs at a time, we will 
have one keg for the bar (on-licence) and one keg that we would package (off-
licence)…”. 

[117] In short, the applicant’s proposed off-licence is not a full service bottle store which 
Council obviously had in mind when adopting Clause 2.1. This is not an off-licence 
type premise that sells bulk amounts of low cost products. The Committee heard the 
application is for low batch, low volume sales of brewed beer at reasonably high prices 
reflecting the boutique nature of the product. All these elements, in the Committee’s 
view, are at least similar to, and one could argue more controlled than, Supermarkets 
and Grocery stores that Council resolved to exempt from Clause 2.1 ‘cap’ of the LAP. 

[118] These controls whether regulatory, conditioned or self-imposed, all have the 
effect of promoting the object of the Act in terms of – 

(a) the sale, supply, and consumption of alcohol should be undertaken safely and 
responsibly; and 

(b) the harm caused by the excessive or inappropriate consumption of alcohol should 
be minimised. 

Proliferation/Saturation of Outlets in the Area (s. 105 (h) and (i)) 

[119] Whilst there was no evidence to suggest that the applicant would sell and supply 
its beer in an unsafe and irresponsible manner, the Inspector, Medical Officer of Health 
and both objectors all contended the area was already overprovisioned with licensed 
premises or specifically off-licensed premises; and that another off-licence would 
result in irresponsible consumption leading to potential harm. 

[120] Under questioning most submitters were of the general view increased number 
of outlets results in increased availability, therefore increased consumption of alcohol 
which leads to increased harm.  

[121] The Police answered “I know there’s harm in our community and I think any 
further premises may cause further harm. It’s a difficult question you ask.” 

[122] Similarly Mr Zander answered “Alcohol is alcohol. If it’s craft beer versus RTDs 
that’s a certain percentage of alcohol and that is additional supply to our community”. 
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When asked by the Committee whether his saturation concern was around alcohol 
quantity, Mr Zander replied “It is quantity and it’s drawing in another target market, so 
to speak as well, so it’s not just the existing target market that’s in the vicinity.” 

[123] Upon request the Inspector agreed to provide the Committee with references to 
documentation to show evidence how increased alcohol related harm was associated 
with increased availability of purchase options. The Committee were unable to find the 
specific evidence in the references provided. 

[124] The MOH stated “With three supermarkets and four bottle stores in the 
immediate locality, it would be fair to state that the locality is over-provisioned with off-
license alcohol” and “that any availability of alcohol would increase the harm in the 
community”. Further when asked about which types of off-licences are more likely to 
meet the object of the Act, the MOH representative answered “I would say 
none…none. Alcohol is alcohol…zero percent alcohol”. 

[125] Further to a question from the Committee on whether a restriction on the sale 
limit to a 12 pack would meet the Medical Officer of Health’s requirement for risk 
management, and the opposition might be lesser, the Medical Officer of Health 
representative answered “No it wouldn’t …Alcohol is alcohol… In public health our role 
is to oppose everything that comes onto our table, unless we are able to do something 
in terms of mitigating the harm created by that event. In this case, it is still an off-
licence. If the applicants go on to restrict the on-sale of alcohol to one can, that could 
probably be something to put on the table; but it is something that I need to talk to 
Patrick O’Connor about, as well as the members of the Safer Whanganui AOD 
Reference Group. But, as it is, as this application stands, it's an application for an off-
licence and we still oppose it.” 

[126] The Committee heard that this application when assessed according to the Sale 
and Supply of Alcohol (Fees) Regulations 2013 has a medium risk rating, the same 
as a bottle store (depending on operating hours). Whilst the regulations are a quick 
yardstick used principally to gauge risk for the purposes of setting licence fees, the 
Committee believes the risk or potential harm from the application requires greater 
analysis and thought than this yardstick alone.  

[127] The Committee acknowledges there are a number of other off-licences, and on-
licences for that matter, in this general area being one of Whanganui’s busiest Central 
Business District shopping area precincts. We observed the off-licences in the area to 
be a mix of bottle stores and supermarket style off-licences. The Inspector’s evidence 
said there are three bottle stores and three large supermarkets within approx. 400m 
of the applicant’s premises. The applicant themselves currently operate an on-licence 
hotel on the premises. 

[128] There was no specific evidence produced by the submitters to show how these 
current licensed premises were causing specific alcohol-related harm in this locality.  

[129] The Committee acknowledges that the area has a high number of off-licence 
premises however the application type before us is different than those already in situ. 
The Committee attempted to understand from submitters how this specific type of off-
licence and boutique beer would further saturate the vicinity and more importantly 
potentially cause greater alcohol-related harm. 
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[130] From the answers received at the hearing, the Committee were left with the clear 
impression submitters generally contended another ‘outlet’ as adding to the quantity 
of alcohol available and by association increasing the risk of alcohol harm. The 
Medical Officer of Health’s evidence was more restrictive in saying that essentially all 
alcohol was harmful and the basis for his opposition. 

[131] The Committee found this view extreme and unsubstantiated in the context of 
this application and its test against the object of the Act. Similarly the Committee is not 
totally convinced by the argument that all off-licences are equal in terms of alcohol 
related risk or that an increased number of outlets results in a direct increase in alcohol 
sales or harm for that matter.  

[132] The Authority held a similar view in paragraph [19] of Tony’s Liquor Upper Hutt 
Ltd [2014] NZARLA 71… The applicant argued, as did Mr Sheriff in Utikere v I S Dhillon 
& Sons Limited, CIV 2013-454-264; [2014] NZHC 270 that the diminution of sales at 
other outlets resulting from the same total volume sold was a likely outcome of a new 
entrant entering the marketplace. It followed that there was no evidence that more 
liquor in absolute terms would be consumed by the public, either generally or 
specifically as a result of the new entrant entering the marketplace. Kos J accepted 
this argument. [20] When considering s.106(1)(a)(iii), it is not so much the number of 
licences that creates the concern but rather the harm that can be created by them. 
This is directly relevant to the object of the Act as set out in s.4 of the Sale and Supply 
of Alcohol Act 2012. 

[133] Submitters in that case were worried about a new bottle store in that location 
potentially causing competition leading to lower alcohol prices and longer opening 
hours to target same clientele as existing off-licensed premises in order to gain market 
share. 

[134] We heard from the applicant that traditional bottle stores are not their trade 
competitors. We agree that the type of premise and alcohol sold with this application 
are vastly different than that of a bottle store or supermarket. As will be the clientele 
by association.  

[135] Similarly we are not convinced by the argument that this boutique beer is the 
same or similar to that sold in bottle stores or supermarkets. This type of brewed beer 
is currently sold in very small quantities in supermarkets and bottle stores compared 
to overall quantities of alcohol in those stores.  

[136] The type of patron who will frequent this type of existing hotel bar to buy their 
boutique beer over the counter for consumption elsewhere, is unlikely to be your 
typical hazardous drinker wanting to buy boxes of alcohol mixes of any quantity at the 
cheapest prices. We are told that this is a boutique brewery selling a boutique range 
of beers and seltzers only, at a premium price. This will be a niche market albeit a 
growing one, as experienced nationally. 

[137] Proliferation arguments were made by submitters against s.105 criteria namely 
(h) and (i) amenity and good order issues i.e. 

(h) whether (in its opinion) the amenity and good order of the locality would be likely 
to be reduced, to more than a minor extent, by the effects of the issue of the licence: 
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(i) whether (in its opinion) the amenity and good order of the locality are already so 
badly affected by the effects of the issue of existing licences that— 

(i) they would be unlikely to be reduced further (or would be likely to be reduced 
further to only a minor extent) by the effects of the issue of the licence; but 

(ii)it is nevertheless desirable not to issue any further licences: 

[138] The Committee in forming its opinion on amenity and good order issues in the 
locality, had regard to (inter alia) the number of premises for which similar licences are 
held in the locality. We took the view that all six off-licences currently located within 
400m of the proposed premise, were of a kind significantly different to that proposed. 

[139] Again in paragraph [33] of Tony’s Liquor Upper Hutt Ltd [2014] NZARLA, the 
Authority commented ‘If the proposal was simply to sell a very high quality product 
without attempting to cater for the rest of the market, then it is possible that the amenity 
and good order of the locality would be reduced by only a minor extent’. We are of the 
view that this is the case in this particular application after taking all the evidence into 
account before us. 

[140] The Committee heard no evidence or compelling arguments that would lead us 
to the opinion that the amenity and good order of the locality would be likely to be 
reduced, to more than a minor extent, by the effects of the issue of the licence or that 
the amenity and good order of the locality are already so badly affected by the effects 
of the issue of existing licences that s. 105 (1)(i) comes into play.  

[141] We conclude that the proliferation argument was largely to support the LAP ‘cap’ 
issue as the Inspector suggests in his report i.e. “My concerns expressed under this 
section (h and i) are encompassed in my primary opposition under section 105(1)(c)”.  

 

Object of the Act 

[142] Lastly, the Committee is required to consider the application in light of the object 
of the Act. That is having regard to the criteria in s.105, and having balanced the 
evidence before it, the Committee is required to consider whether the grant of the 
licence is consistent with the Act’s object of minimising alcohol-related harm.  

(1) The object of this Act is that— 

(a) the sale, supply, and consumption of alcohol should be undertaken safely 
and responsibly; and 

(b) the harm caused by the excessive or inappropriate consumption of alcohol 
should be minimised. 

(2) For the purposes of subsection (1), the harm caused by the excessive or 
inappropriate consumption of alcohol includes— 
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(a) any crime, damage, death, disease, disorderly behaviour, illness, or injury, 
directly or indirectly caused, or directly or indirectly contributed to, by the 
excessive or inappropriate consumption of alcohol; and 

(b) any harm to society generally or the community, directly or indirectly 
caused, or directly or indirectly contributed to, by any crime, damage, death, 
disease, disorderly behaviour, illness, or injury of a kind described in 
paragraph (a). 

 

[143] The High Court commented in Medical Officer of Health (Wellington Region) v 
Lion Liquor Retail Limited [2018] NZHC 1123 at [46], Referring to Re Venus NZ Ltd 
[2015] NZAR 1315 “… A licensing committee or Authority, after having regard to the 
criteria for renewal in s 131, is then to step back and consider whether there is any 
evidence indicating that granting the application will be contrary to the statutory object 
in s 4. Or, as Heath J articulated a “test”: Although the “object” of the 2012 Act is stated 
as one of 11 criteria to be considered on an application for an off-licence, it is difficult 
to see how the remaining factors can be weighed, other than against the “object” of 
the legislation. It seems to me that the test may be articulated as follows: is the 
Authority satisfied, having considered all relevant factors set out in s 105(1)(b)–(k) of 
the 2012 Act, that grant of an off-licence is consistent with the object of that Act?”  

[144] Therefore, in this instance and in regards to this application, is this District 
Licensing Committee, having considered all the relevant factors set out in s 105(1)(b)–
(k) of the 2012 Act and after considering all the evidence presented before it, satisfied 
that grant of this off-licence is consistent with the object of that Act? 

[145] We agree with Council’s comment, as recorded in paragraph [45], that remote 
sales off-licences are inadvertently caught by the LAP and therefore the remote sales 
aspect of this application is considered as being at the lower risk of harm under the 
object of the Act given the specific regulatory controls for remote sales under s. 59 of 
the Act and given the lag time between online purchase and receipt of alcohol. 

[146] In terms of development of the LAP in question, Council applied its lens across 
harm caused by alcohol in its community and concluded there was enough evidence 
to include limits on the number of off-licences in the District. Furthermore Council 
agreed that exemptions for Supermarkets and Grocery Stores were to be allowed due 
to the provisions of the Act regulating those kinds of alcohol sold, displayed and within 
single-area conditions i.e. s. 58, 112 and 114. To exempt Supermarkets and Grocery 
Stores, Council must have considered and determined that the harm from these two 
types of off-licences were sufficiently mitigated against to meet the object of the Act. 

[147] The Committee heard enough evidence to suggest that the application before 
us, when considering the nature of proposed sales, type of alcohol, together with the 
limitations and control mechanisms proposed; is the same or less likely to cause harm 
when measured against Supermarkets and Grocery Store off-licences Council 
exempts from the ‘cap’. 

[148] Again, on balance and considering the evidence before it, the Committee is 
satisfied that grant of this licence is consistent with the Act’s object.  
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Conclusion 

[149] In conclusion, for the reasons set out above, the Committee determines that if 
granted the application – 

 is not likely to reduce the amenity and good order of the locality by more than a 
minor extent, in the manner contemplated by s. 105(1)(h), and 

 would not trigger proliferation issues as they relate to this type of premise and 
operation when appraised against those existing licences in the locality, as 
measured against achieving the object of the Act. The limited type of beer being 
sold, across the counter, its boutique nature and higher cost all reduces the 
impact on the amenity of the locality. The Committee found the evidence of any 
social problems/ amenity and good order of the locality either non-existent or 
too generalised to be of any discernible assistance, and 

 on the face of it triggers the LAP ‘cap’ clause however for the reasons elicited 
above the Committee is of the view the type of licence with its own particular 
limitations and control mechanisms, is not that which was intentionally set out 
to be captured by Council in its LAP ‘cap’ clause and has greater limitations, 
regulation and therefore less potential for alcohol-related harm, than the 
exempted types of premises from this LAP element i.e. the LAP is not 
determinative of the application in this instance, and 

 is consistent with the object of the Act. 

[150] Accordingly the application by M7 Limited for a new off-Licence (Hotel Style off-
licence) in relation to the premises situated at 379 Victoria Avenue, Whanganui, is 
approved. The decision is made by majority opinion. 

[151] The licence will not issue until the expiry of 10 working days from the date of this 
decision. That period is the time provided by s.155 of the Act for the lodging of a notice 
of appeal.  

[152] The application is approved for one year and subject to the following conditions: 

Applicant is authorised to sell by remote sale and over the counter alcohol sale (on-site brewed craft 
beer and hard seltzers) from the premises situated at 379 Victoria Avenue, Whanganui and known as 
"Kingsgate Hotel", to any person for consumption off the premises and to deliver it or have it delivered 
by some other person somewhere else. 
 
(a) Alcohol, of the kind of on-site brewed craft beer and hard seltzers, may be sold: 
  

 By Remote Sales: At any time on any day 

 Over the Counter: Monday to Saturday 2.00pm to 9.00pm and Sunday 

4.00pm to 8.00pm.  

 
(b) No alcohol is to be delivered on: 
 

 Good Friday, Easter Sunday, Christmas Day or before 1.00pm on Anzac Day, nor: 
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 At any time after 11.00pm on any day and before 6.00am on the next day. 
 
(c) Pursuant to Regulations 14 and 15 of the Sale and Supply of Alcohol Regulations 2013: 

(i) The licensee must take reasonable steps to verify that the buyer of any alcohol that 
the holder sells by remote sale (and, if a person other than the buyer is to receive it, 
to verify that the receiver) is not under the purchase age. 

(ii) The licensee when selling alcohol by remote sale via the Internet must comply with 
any regulations made under the Act requiring information to be visible on the holder’s 
website when people browse, enter, or otherwise access it. 

(iii) The licensee when selling alcohol by remote sale by mail order must comply with any 
regulations made under the Act requiring information to be published in the holder’s 
catalogues. 

(iv) The licensee when selling alcohol by remote sale by telephone must comply with any 
regulations made under the Act requiring information to be given to callers. 

   
 
 
 
DATED at Whanganui this the 18th day of March 2021 
 
 
 
 
 
 
………………………………………… 
Chairman – Stuart Hylton 
 
 
 
 
 
 
 
 
 
 
 
 
 


